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UNITED STATESBANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION

Inre: Case No. 17-18864-PGH
Chapter 7
AA FLORIDA BRIDAL RETAIL
COMPANY, LLC, etal.,
(Joint Administration Pending)
Debtors.

RIVERSIDE HAMNER PROPERTIES, LLC’'SOBJECTION
TO THE TRUSTEE’'SOMNIBUSMOTION TO REJECT
EXECUTORY CONTRACTSAND UNEXPIRED LEASES

NUNC PROTUNCTO PETITION DATE; DECLARATION

OF DENNISMORGAN IN SUPPORT THEREOF

Riverside Hamner Properties, LLC (the“Landlord” or “Riverside Hamner”) hereby
submits this Objection to the Trusees Omnibus Motion to Reject Executory Contracts and
Unexpired Leases Nunc Pro Tunc to Petition Date [Docket No. 52] (the “Omnibus Motion”) as
follows:

Pursuant to a Lease dated August 13, 2007 (as amended from time to time, the “L ease”),
the Landlord (Riverside Hamner) leased to the Debtor, Hacienda Brides, certain retail space
located at 10300 Magnolia Avenue, Riverside, California 92505 (the “ Subject Property”).

The Debtor (along with its affiliated entities) filed for a voluntary petition for relief under
Chapter 7 of the Bankruptcy Code on July 14, 2017 (the “Petition Date”). However, the Debtor
remained on the Subject Property beyond the Petition Date in order to, among other things, wind
down itsretail operations and return bridal dressesto its customers. See Declaration of Dennis

Morgan attached hereto (the “Morgan Decl.”), 11 6-8.
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Although the Debtor continued to use, occupy, and possess the Subject Property beyond
the Petition Date, in its Omnibus Motion, the Trustee improperly seeks to reject the Lease nunc
pro tunc to the Petition Date.

However, it iswell-settled that a debtor is not entitled to retroactively reject a lease as of
the petition date if the debtor failed to surrender the premises as of the petition date. By way of
example, in Inre Chi-Chi’s, Inc., 305 B.R. 396 (Bankr. D. Del. 2004), the debtor filed for
voluntary petition for relief on October 8, 2003, but did not surrender the premises until
October 31, 2003. The debtor sought to retroactively reject the lease as of the petition date. The
court denied the debtor’ s request for a retroactive rejection and instead held that the rejection
date should be the later date of surrender of the premisesto the landlord:

“Here, the Landlords take the position that rejection should
not be deemed as of the Petition Date, since the Debtors had not
surrendered the premisesto the Landlords. The premises are
subject to subleases/sub-subleases, and the current tenants remain
on the premises. It was not until afew weeks after the order was
entered that the Landlords were able to enter into agreements with
the subl essees/sub-subl essees.

Based on the foregoing, the Court findsthat it will not
exerciseits equitable power to deem the Landlords' leases
reected as of the Petition Date. The more appropriate dateis
the day the Debtors surrendered the premisesto the
Landlords, and the Landlords were able to enter into agreements
with the current tenants. The regjection date thus should be at the
earliest, October 31, 2003.

Inre Chi-Chi’s, Inc., 305 B.R. 396, 399 (Bankr. D. Del. 2004) (emphasis added).

In this case, Debtor Hacienda Brides has |eased certain retail spacein Riverside,
Cdliforniafrom the Landlord, Riverside Hamner. See Morgan Decl., § 2-4. The Lease provides

for monthly rental payments of $12,683.00. The last full month’s rental payment received under
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the Lease was for the month of April 2017. 1d. a 5. Following the July 14, 2017 Petition Date,
the Debtor has continued its activities on the Subject Property. Id. at 6. The Landlord did not
receive notice that the Trustee was surrendering the Subject Property until Friday, August 6,
2017. 1d. a 7. From the July 14, 2017 Petition Date to the August 6, 2017 date of surrender, a
total of $9,410.00 in rent has accrued (23 days x $409.13 daily rate). Id. at 1 10.

As such, the Trustee should not be entitled to retroactively reject the Lease as of the
Petition Date when the Debtor continued to use the Subject Property after the Petition Date. The
date of rgjection should be on the date of surrender on August 6, 2017, at the earliest.

CONCLUSION

WHEREFORE, the Landlord, Riverside Hamner, respectfully submits that the Trustee's
rgjection of the Lease for the Subject Property located at 10300 Magnolia Avenue, Riverside,
California 92505, should be conditioned upon the following:

@ The estate’ s full surrender of the Subject Property to the Landlord,

including the abandonment of all personal property located thereon and
providing that there are no liens of any of the Debtors’ lenders upon any
property located thereon;

(b) Payment by the estate of all post-petition rents owed to the Landlord in the

sum of $9,410.00 (23 days x $409.13 daily rate); and

(c) Allowance of at least 30 days for the Landlord to file its rejection claim.
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Dated: August 10, 2017 Respectfully submitted,

/s/ Theodore B. Solman
Theodore B. Stolman, Esqg.
(Visiting Attorney)*
FREEMAN FREEMAN & SMILEY
1888 Century Park East, Suite 1900
Los Angeles, CA 90067
Tel: (310) 255-6100
Fax: (310) 255-6200

Counsel for
RIVERSIDE HAMNER PROPERTIES, LLC

* Theodore B. Stolman, Esg. isavisiting attorney making an appearance in alimited instance
pursuant to Local Rule 2090-1(C)(1). Mr. Stolman is amember in good standing with the State
Bar of California (CA State Bar No. 52099).
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DECLARATION OF DENNISMORGAN
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DECLARATION OF DENNIS MORGAN

I, Dennis Morgan, declare as follows:

1. I am over eighteen years of age and I have personal knowledge of the statements
set forth below except for those facts stated on information and belief, and as to those facts, I am
informed and believe them to be true. If called upon to do so, I could and would testify
competently to the matters stated in this Declaration because I know them of my own personal
knowledge.

2. I am the President of IPA Commercial Real Estate (“IPA”). IPA is a full service
commercial real estate brokerage firm located in Riverside, California. Among the services
provided by IPA is the management of commercial real estate owned by IPA’s clients. One of
the commercial properties managed by IPA is that certain property commonly known as The
Magnolia Tyler Center, located at 10300 Magnolia Avenue, Riverside, California 92505 and
identified as Property No. 26 by the Debtor (the “Subject Property™).

3. The Subject Property is owned by an entity known as Riverside Hamner
Properties, LLC. As the President of IPA, I have final responsibility for overseeing IPA’s
management of the Subject Property, and as such, am familiar with the financial affairs of the
Subject Property and qualified to submit this declaration.

4. The Subject Property was leased to Hacienda Brides, one of the Debtors in a
pending chapter 7 bankruptcy proceeding pending in the U.S. Bankruptcy Court Southemn
District of Florida, West Palm Beach Division as Case No. 17-18864-PGH. The Lease was
entered into on August 13, 2007 and was amended by the First Amendment of Lease dated as of
December 10, 2010, and the Letter Agreement dated as of April 11, 2014 (as amended, the
“Lease”). The Lease has been extended to September 3, 2019.

5. The Lease provides for monthly rental payments of $12,683.00. The last full
rental payment received under the Lease was for the month of April 2017.

6. Subsequent to the July 14, 2017 Petition Date, I have regularly visited the Subject

Property and have observed business activity being conducted including the transfer of bridal
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gowns to possible customers or interested parties. At the present time, the Subject Property
continues to be occupied with items of personal property utilized in the business operations of
the Debtor.

1 On at least one or more occasions, I sent an email and phone calls to a
representative of the Chapter 7 Trustee requesting that IPA be provided access to the Property
and to ask when the property would be vacated. IPA has had to use security services to
safeguard the Subject Property and areas immediately outside the Subject Property. On more
than one occasion, the Riverside Police Department Officers had to be called out to deal with
angry customers who wanted their wedding dresses returned or delivered. In addition, IPA has
had to provide security services to prevent store window damage and damage to the area
immediately outside the storefront. I did not receive a response until Friday, August 6, 2017,
when I received a letter from the Chapter 7 Trustee stating that the estate would surrender the
Subject Property.

8. Prior to August 6, 2017, as a result of the continuing business operations at the
Subject Property conducted after the Petition Date and the fact that the Subject Property had not
been surrendered, IPA had been prevented from taking appropriate steps to have possession of
the Subject Property and commence the process of remarketing and leasing the Subject Property.

9. The Trustee’s Motion to Reject Executory Contracts and Unexpired Leases Nunc
Pro Tunc to Petition Date, if granted, will create an unfair economic burden upon IPA and the
owner of the Subject Property since the Subject Property was not surrendered to IPA but instead
was utilized by the Trustee to carry on the operations of the Debtor after the Petition Date.

10.  Instead, the Debtor’s bankruptcy estate should be obligated for administrative rent
from the Petition Date through the date the Subject Property was surrendered to IPA. Rent has
and continues to accrue from the Petition Date at the monthly rate of $12,683.00 or
approximately $409.13 per day utilizing 31 days for the months of July and August. From the
July 14, 2017 Petition Date to the August 6, 2017 date of surrender, a total of $9.410.00 in rent
has accrued (23 days x $409.13 daily rate).
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I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and belief.

Executed on August 10, 2017, at Los Angeles, California.

Dennis Morga'n [
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on August 10, 2017, | electronically filed the foregoing

document with the Clerk of the Court using CM/ECF. | also certify that the foregoing

document is being served this day by transmission of Notices of Electronic Filing generated by

CM/ECF to those parties registered to receive electronic notices of filing in this case aslisted in

the attached service list.
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Joaquin JAlemany  joaquin.alemany@hklaw.com, jose.casal @hklaw.com

Eya Berger eyal.berger@akerman.com, jeanette.martinez@akerman.com

John P Dillman  houston_bankruptcy @Igbs.com

Edward M Fitzgerald  edward.fitzgerald@hklaw.com, linda.young@hklaw.com
Jed L Frankel  jfrankel @eisingerlaw.com, sorta@eisingerlaw.com

Ronald E Gold  rgold@fbtlaw.com

Anthony Kang akang@arnstein.com

David B Marks  brett.marks@akerman.com, charlene.cerda@akerman.com
Kevin Newman knewman@menterlaw.com, kmnbk@menterlaw.com

Rachel Obaldo  bk-robaldo@oag.texas.gov, sherri.simpson@oag.texas.gov
Office of the US Trustee USTPRegion21.MM.ECF@usdoj.gov

T Lawrence Pamer  |palmer@attorneygeneral.gov

ChristinaV Paradowski  cvp@trippscott.com, bankruptcy @trippscott.com
PatriciaA Redmond  predmond@stearnsweaver.com,
jmartinez@stearnsweaver.com;rross@stearnsweaver.com;cgraver @stearnsweaver.com;s
daddese@akingump.com

James N Robinson  jrobinson@whitecase.com, jjordan@whitecase.com

Grace E. Robson  grobson@mrthlaw.com,

jgarey @mrthlaw.com,mrthbkc@gmail.com,lgener@mrthlaw.com

Mark S. Roher mroher@markroherlaw.com,

ecf @markroherlaw.com,markroher @me.com,ecf2@markroherlaw.com

Jeffrey C. Roth  jeff @rothandscholl.com, christine@rothandscholl.com

Cheryl T Sloane  csloane@whitecase.com, joseph.pack @whitecase.com
Margaret J. Smith  msmith@mjstrustee.com,

FL 32@ecfchis.com; msams@mj strustee.com; mjs@trustesol utions.net

Steven J. Solomon  steven.solomon@gray-robinson.com, lauren.rome@gray-
robinson.com; Amador.Ruiz-Baliu@gray-robinson.com

David Neal Stern  dnstern@fwblaw.net, mkassower @fwhblaw.net;rbyrnes@fwbl aw.net
CharlesM Tatelbaum  cmt@trippscott.com, iah@trippscott.com;cvp@trippscott.com
James A Timko  jtimko@shutts.com

Ronald M Tucker  rtucker@simon.com,

cmartin@si mon.com;antimm@si mon.com; bankruptcy @simon.com
AngelaJWallace agwallace@broward.org, swulfekuhle@broward.org

H Elizabeth Weller  dallas.bankruptcy @publicans.com
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e Steven RWirth steven.wirth@akerman.com,
Corinne.bylone@akerman.com;Jennifer.meehan@akerman.com;K atherine.fackler @aker
man.com

/s/ Denice Sanchez
Denice Sanchez
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